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In the traditional Trust relationship, a Settlor transfers property to a Trustee who in turn administers the assets for the benefit of specified individuals, known as Beneficiaries. The separation of ownership of the assets is fundamental in the trust concept. The Trustee is the legal owner and custodian of the assets, while the Beneficiaries are the equitable owners and are entitled to use and enjoyment of the property. This type of Trust is known as a Beneficiary Trust.
For a Beneficiary Trust to be valid, three conditions, known as, "the three certainties" must exist;
Certainty of intention; and Certainty of subject-matter; and Certainty of objects.
The first Certainty requires the words which are used in the Trust Deed to exhibit a clear intention to establish a Trust. The second Certainty necessitates that the property or subject-matter of the Trust be unambiguously identified. Finally, the third Certainty requires that objects or persons who hold a beneficial interest in the Trust property must be capable of being ascertained.
In light of the requirement that a Trust must have ascertainable Beneficiaries, it would seem that Trusts which seek to achieve goals, rather than benefit individuals would violate the Trust concept. However, there are Trusts which do not hold assets for the benefit of Beneficiaries, but have purposes for which assets are to be applied. These
Trusts are known as Purpose Trusts.
While the intention to hold property can be easily proven in a Purpose Trust, under the common law there were no persons who were named in the Trust Deed who could bring an action to enforce the obligations of the Trustee. A Trust creates a duty on the part of the Trustee, and any duty is meaningless unless there is someone who can enforce it. A goal or aim is not corporeal and cannot appear before the Court, only a person or entity has the standing necessary to bring an action. " [T] here must be somebody in whose favour the Court can decree performance".
1 It might at first sight appear that the Settlor should have the ability to bring an action against the Trustee to enforce its terms, however, once the Trust has been settled, the Settlor has no further interest in the assets. No duty is owed to the Settlor by the Trustee, and any obligation on the part of the Trustee is now owed to the Beneficiary or purpose only.
If there is no one who can force the Trustee to comply with the Settlor's wishes, a "resulting trust" is created and the property reverts to the Settlor. "If there can be a clear trust, but for uncertain objects, the property… is undisposed of and the benefit of such trust must result to… the former owner". 2 This is the type of situation which one seeks to avoid when establishing a Trust as it can have negative tax, estate planning and liability implications.
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To avoid the need for a Beneficiary, one approach is to consider a Purpose Trust as a power, rather than as a Trust. Although this view is followed in Ontario and British Columbia, it can prove quite problematic. 3 "The basic distinction between a trust and a power is that a trust is imperative, whereas a power is discretionary". 4 A Trust requires the Trustee to administer the assets in the manner dictated by the Trust, whereas a power enables the holder to act in the manner expressed, but does not require the holder to act.
Since the grantor of a power can never be absolutely certain that the Trustee will honor his request, the Settlor or Testator's estate planning can easily be made ineffective. This is the view held by the English Courts in their decisions. In Astor's Settlement and Broadway Cottages, the approach of viewing a Purpose Trust as a power was rejected.
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Despite the requirement of a Beneficiary, under the common law, Purpose Trusts have traditionally been allowed if the purpose which the Trust seeks to fulfill is charitable. "A gift… cannot be made to a purpose…, [f]or a purpose cannot sue, but, if it be charitable, the Attorney General can sue to enforce it". 6 Since a Charitable Purpose Trust seeks to assist the general public, the Attorney-General or principle law enforcement agency of the government stands in place of the Beneficiaries and can implement the Trust on behalf of the community at large.
Charity can be described as the use of private wealth for public benefit. However, the mere use of property for the benefit of the public is not enough to qualify the activity and although the goals of Non-Charitable Purpose Trusts did not fall within the definition of "charity", the Courts did want to fulfill the Settlor's wishes, and created loopholes which allowed these Trusts to be interpreted as Beneficiary Trusts. "Where… a trust is set up for a private purpose, it may be held void unless it can be interpreted as a gift for persons who can be treated as beneficiaries". 9 The Courts allowed a Purpose Trust to be valid, although it does not benefit a charitable aim, if an identifiable class of persons can benefit indirectly there from.
The case which established the principle of indirect benefit was Re Denley's Trust
Deed. In this case, the Trustee was required to maintain a plot of land, "…for the purpose of a recreation or sports ground primarily for the benefit of the employees of the Company, and secondarily for the benefit of such other… persons… as the trustees may allow". 10 In upholding the Trust as valid, the Court reasoned that the Beneficiary principle applies since the employees, albeit a changing body of persons, were
Beneficiaries with the locus standi to enforce the Trust. "Where, then, the trust, though expressed as a purpose, is directly or indirectly for the benefit of an individual… it seems to me that it is in general outside of the mischief of the beneficiary principle".
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In addition to the requirement of a benefit to an individual, there are three other requirements which must all be fulfilled before the English Courts created loopholes to allow Non-Charitable Purpose Trusts. The purpose of the Trust must be described with certainty, it must not be contrary to public policy and it must not violate the Rule Against Perpetuities.
Any Trust will fail if the objects are not described with exact precision. "[T]he trust must not be too vague for the court to enforce,… unless the trust can be defined the court cannot enforce it". 12 This requirement of certainty ensures enforcement as it allows the Court to determine whether the Trustee acted appropriately in administering the corpus. In Re Endacott, the Testator's gift to the local government was, "… for the purpose of providing some useful memorial to myself". The Court held that the Trust was void because the purpose was, "…far too wide and uncertain…".
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A Trust will also be declared invalid, if its purpose is capricious, useless, wasteful, harmful, illegal and otherwise contrary to public policy. In Brown v. Burdett, the executors were directed to brick up the doors and windows of the testatrix's house for a period of twenty years, so that it would remain exactly the way that it was at the time of her death. 14 The request was declared to be void as it was eccentric and would serve no useful purpose and would seek only to satisfy the whim of the testatrix. In addition to the powers suggested by the Ordinance, we recommend that the Protector should have six additional powers. The first two powers is the right to approve the Trustee's exercise of its power. The Trustee's application to the Protector to utilize some of its powers is sometimes referred to as "Necessary Sanction". The powers for which the Trustee and the Protector should both consent, should be limited to the following:
1. The power to approve or disapprove amendments to the Trust Deed; and 2. The power to approve or disapprove a Trustee request for increase in fees.
The powers which the Protector should have the sole authority to execute should be as follows:
3. The power to appoint his successor; and 4. The power to remove and appoint the Trustee. To effectuate this power, the Protector should also have the following powers:
5. The power to change the governing law of the Trust; and 6. The power to change the forum of administration; and 7. The power to cancel a "flee clause". Over the life of a Trust, the costs of administration will increase and the Trustee will need to raise the fees to ensure that the goal of the Trust can be fulfilled. Although the Trustee has a fiduciary responsibility to the Trust's purpose, and is prevented from using Trust assets for its own benefits, the Protector's Necessary Sanction should be required to ensure that any fee increase is not exorbitant and is in keeping with market conditions of the industry.
The Ordinance provides that there must be a mechanism for appointing a successor to the Protector, but it does not suggest who should have this duty. It is the Protector's function to ensure that the Trustee's obligations to the Trust's purpose are fulfilled. If the Protector resigns, the Trustee should have no input with regard to who should be appointed as successor to avoid a conflict of interest, and the concentration of power.
The power to remove and appoint the Trustee is the Protector's ultimate power and should be used to ensure that the Trustee fulfills its duties. The Protector should have the power to fire the Trustee, with or without cause, but should be prohibited from appointing himself on a full-time basis, to avoid a conflict of interest, or a mere appearance of one.
If a Trustee is terminated, the Trust may have to leave Nevis to find a new
Trustee. The Protector alone should have the power to change the governing law and forum of administration. Since the Trustee is being dispossessed of its powers, it may not be willing or able to relinquish control of the Trust, therefore it may have to be forced to do so. However it should have a specific defined purpose and should periodically distribute funds to fulfill that goal. Periodic distributions would prevent any allegation that the Settlor or Source of Funds had no donative intent, and that the Trust is one which was not established for genuine reasons, but is a "sham". This would allow a Purpose Trust established under the laws of Nevis to enjoy international recognition.
